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Introduction

[1] Early in 2008 two executivesofrival building companies discussed a proposed

construction contract for a customer. The content of this conversation, for which

there are no other witnessesis a subject of dispute. On one version,that of the

Competition Commission (“the Commission”) the conversation formed an

integral componentof a conspiracyto rig a tender — what is sometimes called

‘coverpricing’.



{2] On the other, that of the first respondent, the contents of the conversation,

which wediscusslater, would be exculpatory. We have to decide which version

of this conversation is more probable. On this turns whetherthefirst respondent

is liable for contravening section 4(1)(b)(iii) of the Act which makes it a

prohibited practice for a firm to engage in collusive tendering.

How the case arose

[3]

[4]

On 11 September 2009, the Competition Commissioner initiated an

investigation into collusive practices in the construction industry. Amongst the

practices mentioned specifically was collusive tendering. Whilst the initiation

statement covered a wide range of practices and firms, relevant to this case

werethe following:

* The initiation had come about in response to corporate leniency

applications from seven firms amongst which was Grinaker LTA, a

subsidiary of Aveng (Africa) Ltd, the second respondentin this matter.2

Wewill refer to this firm from now on as Grinaker.

¢ The firms which had been implicated directly in terms of the leniency

applications were mentioned and amongst them was the first

respondent, Giuricich Coastal Projects Pty Ltd (“Giuricich’).

e The Commissioner then mentions Giuricich as oneof the firms against

which a complaint was to be investigated.?

This initiation was followed in February 2011 by an invitation the Commission

made to the construction industry to settle any contravention through a

settlement process. The salient aspect of this process was that a firm which

took up the offer, could either apply for conditional leniency in terms of the

' Section 4(1)(b)(iiii) states: “An agreement between, or a concerted practice by, firms or a decision
by an association offirms,, is prohibitedifit is between firms in a horizontalrelationship andif ...(b) it
involves anyofthe following restrictive horizontal practices:..(ili) collusive tendering,”
? Onthefront page of the complaintreferral the second respondentis referred to as Aveng(Africa) Ltd.
In the bodyof the referral the second respondentis described as Grinaker LTA a public company which
is a wholly owned subsidiary of Aveng ( Africa) Limited. See paragraph 8, Bundle A page 16
3 Fortheinitiation statement see Record, Bundle A, pleadingsfile, pages 1-3.



15]

[6]

[7]

[8]

[9]

Commissions’ Corporate Leniency Policy (the CLP) or enter into a consent

agreement with the Commissionto settle the case on more beneficial terms.

According to the Commission, on 14 April 2011 Grinaker applied for settlement

in terms of the settlement process. Giuricich did not, although the Commission

alleges that it would have been awareof the settlement process.*

The essence of the case being investigated was that Grinaker and Giuricich

had enteredinto a collusive tendering arrangementin respectof a construction

project for Mondi Limited (Mondi) forits plant in Durban known as the Mondi

Ree! Handling project ("Mondi Reelproject”).

The Commission then proceeded to investigate the complaint. Following the

investigation the complaint wasreferred to the Tribunal on 11 December 2014.

Although both Grinaker and Giuricich are cited as respondents, only Giuricich

has opposed the referral. This, according to the Commission, is because

Grinaker applied for settlement in terms of the settlement process® By

“settlement” we understand this to mean that Grinaker received conditional

immunity.

As we discuss more fully below this case turns on the resolution of certain

important disputes of fact between the Commission's version, reliant on the

evidence it has obtained from Grinaker and Mondi, and the Giuricich version,

for whichit relies on the oral testimonyof two of its executives.

Case process

[10] The case commenced on the 24th November 2016 whenit ran until the 25th. It

resumed on 10 January 2017 and final argument on the merits was heard on

20 January 2017. Written submissions on remedies were received from

Giuricich on 3 February 2017and the Commission on 10 February 2017.

4 Complaint referral paragraph 20.2, Bundle A page 20.
5 Complaint referral paragraph 20.1. In his opening address counsel for the Commission stated that
Giuricich wasa leniency applicantfor this matter. We assumethis wasin error and he meant Grinaker.
Seetranscript page 3.



[11]

[12]

During the hearing the Commission called the following witnesses: Alastair

MeNair (“McNair”), Stephen Poorter (“Poorter”), both once of Grinaker, and

Rishaal Ramchunder(“Ramchunder’) from Mondi.

Giuricich called twoofits executives; Mr Rodney Van der Walt (“Van der Walt”)

and Mr Vernon Van Wyk(“Van Wyk”).

Commission's casein the complaintreferral

[13]

(14]

[15]

[16]

[17]

In its complaint referral the Commission sets out the essence of its case

succinctly. During 2008 Mondi Limited invited three firms, Giuricich, Grinaker

and Stefanutti & Bressan (“Stefanutti”) (as that firm was known then) to submit

a design and construct proposalfor the construction of the Mondi Reel project

at the Mondi MerebankMill in Kwa-Zulu Natal. The project involved the design

and construction of a truck loading building, floor upgrades for automated

vehicle use and the civil works necessary for the installation of reel handling

conveyers at the Mondi Merebank Mill.

According to the complaint referral only Giuricich and Grinaker submitted a

tender.

The deadline for tender submissions was 7 February 2008.

Alastair McNair(then of Grinaker) had telephonic discussions with Rodney Van

der Walt (of Guiricich) where a cover price agreement was reached. The

Commission does not date this call. Rather, it states it occurred: “A few days

after Grinaker and Giuricich met with Mondi...” From the context we assumeit

was sometime before the submission date. The Commission also does not

indicate whether Grinaker and Giuricich met with Monditogether.’

The terms of the agreement were that Grinaker agreed to supply Giuricich with

a price for the tender, higher than its own, to ensure that Giuricich did not win

5 See witness statementof Rishaal Ramchunder, paragraph 8, Bundle B page 124.
7 See paragraph 28 of the complaint referral, Bundle A page 21 and 22. As weexplainlater, Giuricich
denies meeting with Mondi together with Grinaker.



the contract. In accordance with this agreement Giuricich then submitted the

higher tenderprice and the contract was awardedto Grinaker.®

Giuricich’s casein its answering affidavit

[18] In its answering affidavit Giuricich denies any knowledge of Mondi having

invited firms to tender for the construction of the project. Instead it avers thatit

was requested by Mondi to negotiate a price. Put differently, Giuricich asserts

that Mondi wanted to negotiate with an individual contractor and not to go out

on tender. Its first knowledge of Grinaker's involvement came when McNair

phoned Van der Walt and attempted to persuade him that Giuricich had no

chanceof getting the work, and that it was being used by Mondito force a lower

price from Grinaker. On the basis of this phone call Van der Walt states that he

instructed his subordinate Van Wyk not to do any more work on pricing the

project. He says he felt duped by Mondi. Giuricich denies that the conversation

concerned coverpricing and denies ever submitting a price to Mondi for the

project.’

The Relief the Commission seeks

[19] The Commission seeks a declaratory order and the imposition of an

administrative penalty of R 8 695 646.48; this amounts to 8% of Giuricich’s

turnover in 2015. This wasits position at the end of the case. Prior to this, in

the complaint referral, it had sought the imposition of a 10% penalty which is

the maximum permissible amountin terms of the Act.

Commission's case — the evidence

[20]

[21]

The Commission's case relied on the evidence of three witnesses and some

documentary evidence.

The first witness, Alastair McNair, was Grinaker’s Business Development

director in 2008.*° McNair’s recollection of events is by his own admission,poor.

He recalled having a telephone conversation, on an unknowndate, with Rodney

5 This is set out in paragraphs 26-29 of the complaintreferral, Bundle A pages 21-22.
° See answering affidavit paragraph 19 and 21, Bundle A page 63 and 64.
10 McNair is no longer with the Grinaker group.



[22]

[23]

Van der Walt, the then managing director of Giuricich, a man he had known

previously, albeit not well. He could not recall how the telephone conversation

had come about and whohadinitiated the call. He did recall that the subject

matter of the conversation was a discussion about Grinaker providing Giuricich

with a coverprice. This according to him washis last conversation with Van der

Wait. He then speculated about what the events would have been following that

call. As he putit, following standard practice in the industry, there would have

been a secondcall on the date that the tender prices had to be submitted, when

Grinaker would have given the coverprice to Giuricich. He said that he would

not have beeninvolvedin that call because he would haveinstructed oneofhis

team to give Giuricich a price when they called. He does not know if this call

took place and who might have madeit.

He alleged that sometimeafter the bids were submitted, Mondi called Grinaker

for an interview to discuss the specifications in the tender bids and how the

bidder intended to go about building the project. He stated that since it was

anticipated that Giuricich would also be called into such an interview it sought

help from Grinaker to assist in how the project could be completed within

realistic time frames and with realistic figures.Since Giuricich had got a cover

price from Grinakerit did not have the information necessary to explain howit

hadarrived atits price. * He then instructed Steven Poorter, Grinaker’s project

managerat the time,to assist Giuricich to prepareforits anticipated negotiation

with Mondi.

Poorter was the next witness. At the relevant time Poorter, who is now

employed elsewhere, was employed in Grinaker’s Durban office as a senior

projects manager. He stated he was notinvolved in the tender processitself

howeverif his firm had won a tender he was responsibleforits implementation.

This meant putting together a team of quantity surveyors, foremen and

engineers responsible for executing and building the project.

11 McNair witness statement paragraph 25,
12 Transcript page 83 and paragraph25 - 26 of McNair witness statement, Bundle B page 114.
13 Poorter witness statement paragraphs 2-3, Bundle B page 116 and 117.

6



[24]

[25]

[26]

[27]

Around 7th February 2008 Poorter received a call from McNair. At the time

McNair washis senior in the company hierarchy. McNair told him that Mondi

had called for firms which had submitted bids for the Mondireel project to a bid

clarification meeting. McNair told him that Grinaker had given Giuricich a cover

price as it was not interested in tendering for the project. McNair explained to

him that he neededto go to Giuricich so he could coach them on howto respond

to Mondiat the clarification meeting. The reason for this, as he understoodit,

was that Giuricich had not been involved in arriving at the price and so would

not be sufficiently familiar with the intricacies of the project for the purpose of

the clarification meeting. He described the exercise as a means to save face

for Giuricich as it would want to be considered the next time Mondi required

contractors."

Poorter then contacted Van Der Walt of Giuricich to set up the meeting. He was

told who to meet and he then wentto Giuricich’s office where he met with two

of its employees. He does not knowtheir namesortheir positions. He discussed

with them, the scope of the project, the sequence of how things were to be

done, things to be built, constraints and difficulties, what services would be

required and for what duration.”

At the hearing he described how they had soaked upthis information "...like a

sponge”.'* Since Giuricich disputes that this meeting took place Poorter was

cross examined as to whether he had any evidenceto prove he had the meeting

or whether he knew who he met with. He was unable to do either. He did

however describe the building. He did not know what had happened

subsequentto the meeting.

Poorter’s evidence is that Giuricich would have been unprepared to answer

questions at the anticipated meeting with Mondi as they had not donetheir

homeworkin calculatingits bid since it had taken a coverprice. His job was to

prep them. The themeof his cross examination was that Giuricich would not

4 Poorter Witness statement paragraph 20, Bundle B page 121.
‘5 Poorter Witness statement paragraph 18, Bundle B page 120.
16 Transcript 24" and 25'" November 2016 page 105.

7



[28]

[29]

[30]

[31]

have needed such a meeting since both given its experience as a contractor

and the site inspection it had undertaken,it did not need any help from Poorter.

Poorter concededthat Giuricich would have had the capacity to perform the job,

but as they had not done the detail work in pricing the project, his input was

needed.Hetestified that his team had spent about three weeks preparing for

the tender.”

Poorter also confirmed that the project was a design and construct project, or a

turnkey project, which meant that the building contractor took full responsibility

for all costs including those of design and other subcontractors. Grinakerto this

end employed the services of a firm called Campbell Bernstein and Irving or

CBI, a prominentfirm of civil engineers based in Durban to do the design. He

was emphatic that CBI had been employed by Grinakerfor the project not by

Mondi.”* He also testified to having met with Mike Hanafey an engineer with CBI

prior to Grinaker submitting the bid. He had asked Hanafey to prepare a

program to help Grinaker submit its price.* He also testified that he had

personal knowledgethat Grinaker had contracted directly with CBI and that the

latter had paid CBIfor the work.”* Furthermore when he met with the Giuricich

team he did not have the impression that they had had their own drawings

done?!

Poorter was asked whyfirms might bewilling to submit a cover price and thus

lose their chancesof winning a bid. He explained that often a firm that had been

invited to bid was unable to do so at that time. However, anxious to keep in

favour with the customer, it might offer a cover price, which it gets from the

competitor that wants to win the tender,that is, a price 5, 10, or 20 % higher.”2

We can summarise the evidence of Poorter and McNair as follows: Both

testified that the Mondi Reel project was the subject of a competitive bid and

7 Transcript 24" and 25'" November 2016 page 136 and 138.
‘8 Transcript 24" and 25t" November 2016 page 108-9.
19 Transcript 24" and 25" November 2016 page 137.
20 Transcript 24!" and 25'" November 2016 page 133.
21 Transcript 24!" and 25'* November 2016 page 110.
22 Transcript 24! and 25" November 2016 page 113-4.

8



[32]

[33]

[34]

[35]

[36]

that it was a design and construction or turnkeyproject. In respect of McNair he

testified that Grinaker had offered Giuricich a cover price, and in respect of

Poorter that he was askedto brief Giuricich’s staff, which he then did, because,

as he understood it had been given a cover price and had not made an

independent bid to Mondi and henceif called in for a negotiation needed

assistance to avoid embarrassment. As we shall see Giuricich disputes all these

facts.

The Commission's remaining witness was Rishaal Ramchunder.At the relevant

time Ramchunder was an “in-house civil engineer’ at Mondi which gave him

responsibility for civil engineering and construction works at Mondi Merebank.??

Two weeksprior to the tender submission date, contractors were invited to

submit bids for the Mondi Reel Handling project. This project wasinitially known

as the Golden Acre Building.

He then says each contractor wasinvited separately to a clarification meeting

so they could examine the scope of the work. He stated that it was then up to

each contractorto price the work.

Ramchunder then provided the Commission with a two page spreadsheet

which he had preparedat the time i.e. sometime in 2008.% His testimony was

that the spreadsheet had been prepared after bid submissions had been

received and wasintended to evaluate the respective bids.

Thefirst page of the spreadsheet is headed “Civil consulting services Tender

comparison”. This page of the spread sheet then contains an evaluationof bids

submitted by three civil engineering firms to design the project. Amongst the

three firms who bid was CBI, the samefirm mentioned earlier. At the bottom of

the spread sheet there is the following remark. “The traditional Consultant -

contractor approach wasnot usedin this contract as: 1. Cost savings could be

achieved by reducing the duplication in the Scope of Quantity services to be

23 Ramchunderwitness statement, paragraph 3, Bundle B page 123.
24 See Ramchunder Spread sheet, Bundle C, Record pages 595-6.



[37]

[38]

[39]

[40]

supplied by both the Consultant and the Contractor. 2 The scope of work has

been clearly defined, resulting in a simpler contractual agreement.3 repetitive

nature of the design works did notjustify the fees proposed.”

In his oral testimony Ramchunderexplained this remark. Originally Mondi had

called for tenders from civil engineering firms (or consultants as he refers to

them) separately from the tenders it was going to solicit from the building

contractors. Howeverafter “instruction from above" Mondi opted forcalling for

contractors to provide turnkey services.” The civil engineering tender became

as a result, in his words, “redundant”.The decision to optfor a turnkey project

meant that the building contractor would provide the design services aspart of

its bid. This meant that the contractor would have to tender to provide both

construction and a design service.

The second page of the spreadsheetis thus headed “Civil Turnkey Contract

Tender comparison”. On this page Ramchunderhad performed an analysis of

the respective prices purporting to be from Grinaker and Giuricich. Next to the

name of Stefanutti and Bressan is reflected the comment “declined”. In his

witness statement Ramchunderstates that for reasons he was not aware of

Stefanutti had declined to tender.”®

Under cross examination Ramchunder confirmed that the project was put out

to tenderto the three construction firms mentioned in his spreadsheet. He was

not certain of the form of the tender process. He did state it was “...not the

traditional form of tender that we are used(to) in civil engineering. | think it was

just a short form that was used”.®

Wedo know that Ramchunder emailed whatis termed an enquiry documentto

Rodney Van Der Walt on 28 January 2008 because wehavethisin the record.

25 Ramchunder Spread sheetopcit.
26 Transcript 24t" and 25t" November 2016 page 161.
27 Transcript 24th and 25" November 2016 page 161.
8 Ramchunderwitness statement paragraph 12, Bundle B page 124.
29 Transcript 24" and 25" November 2016 page 163.
30 See Bundle A page 72 -82.
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[41]

[42]

[43]

[44]

[45]

Thefirst sentence of the covering email states:

“Please find enclosed the enquiry documentfor the Golden Acre Building. This

documentshail be amendedto form the basis of a turn-key contract.”?!

Ramchundertestified that his use of the use of the term “enquiry” in this

covering email was more consistent with there being a tender process than a

negotiated tender. However whatever ambiguity there maybein the use of that

term thereis further terminology in the enclosed documents that accompanied

the email tending to support Ramchunder’s view that what was being

contemplated wasclearly a bidding process.

Thefirst page of the accompanying documentis letter. The top part of the

letter has a memorandum format. In the top part it is addressed only to

“Giuricich CoastalProjects” and it is marked from “R. Ramchunder’. The body

of the documenthasa letter format and is addressed not to Van der Walt

personally, as is the covering email, but to “Dear Sir’. This suggests that the

body of the letter was addressed in the same form to more than onerecipient.

The contentofthis letter and the subsequent enquiry documentattachedtoit,

contain language consistent with its usage as part of a tender process. For

instance the first paragraph of the letter portion states:

“Mondi... invites you ...hereinafter referred to as the engineering consultantto

submit a bid for the following Contract works as further detailed in the technical

specifications enclosed.” (Our emphasis) The enquiry documentthat follows

overthe next ten pagesis replete with references to the term “tender” as we go

on to discusslater in the Analysis section.2?

Questioned further by the panel, Ramchunderprovided a link between the

enquiry document and the spreadsheets. He testified that he would have

3 Bundle A page 72.
2 Bundle A page 73.
33 See Bundle A pages 74-75.

11



[46]

[47]

[48]

[49]

populated the spreadsheet with the numbers he had received from the enquiry

document.*

Ramchunderalsotestified that the price difference between the two bids was

5%. Although this was not apparent from the arithmetic he explained that this

is a rounding error caused by the program that is used to prepare the

spreadsheet.Recall that Poorter hadtestified that cover bids were often in 5%

increments abovethe price of the firm seeking to win the tender.

Ramchundertestified that after the bids had been received Grinaker was called

in for a negotiation with Mondi as they had submitted the lowest bid. He was

present at the negotiation together with others from Mondi. Mondi asked

Grinakerfor a further price decrease whichit then provided.

Ramchunder denied that Mondi had contracted directly with CBI. Its client in

this case would have been Grinaker.*

Thus on his evidence Grinakerhadinitially submitted a price of R 32 620 000,

which we see in the spreadsheet and Giuricich a price of R33 455 000.

Following negotiations Grinaker had discountedits price to R 30 235 000.2"

Giuricich’s Case

[50]

[51]

[52]

Giuricich called two witnesses; Rodney Van der Walt and Vernon Van Wyk.

Both gave consistent evidence on the following backgroundfacts.

A certain Frederick who worksfor Mondi and whose surnamethey did not know,

had made contact with Giuricich’s then chairperson, Robert Giuricich, and

asked for a meeting to discuss the Mondi Reel project. Van der Walt, Van Wyk

34 See transcript 24th and 25th November 2016 page 211. “VALODIA:Can| just ask you about page
596? You have got someprices there where did those prices come from?. RAMCHUNDER:That was
from the forms of tender submitted by the contractors.”
35 Transcript 24" and 25'" November 2016 page 214.
36 Transcript 24" and 25'" November 2016 pages 212-3.
37 Bundle C page 596. He explained the processleadingtothis further price decreaseattranscript page
160.

12



[53]

[54]

and Robert Giuricich then met with Frederick at Mondi. Frederick, who he

believed was a Frenchman, was a newcomerto Mondi and interestedin finding

a firm to carry out the Mondiree! project.** Frederick had been told that Giuricich

had constructed a project in the vicinity which he was impressed with. The

discussion revolved around whetherGiuricich was able to perform the work and

whetherit was interested. The reply to both wasin the affirmative. A second

meeting washeld with Frederick at a later stage, but this time only Van der Walt

and Van Wyk were present. This second meeting entailed a site inspection.

According to Van der Walt no otherfirm was present during the site inspection.

The importance to Giuricich’s defense of this version was they (i.e. Van der

Walt and Van Wyk) were under the impression that this involved a negotiated

contract. By this they mean that a single firm is invited by the customerto

negotiate a contract with it to undertake a project, as opposed to a bidding or

tender process, wherea firm knowsit is competing with others.

The secondleg of the Giuricich defence wasto assert its understandingthat

the project was not a turnkey project, but that the civil engineering work was

already completed and would be provided to the firm undertaking the

construction ofthe project. In one of the more bizarre facts of this case Van der

Walttestified that Frederick had instructed them afterthe site visit to go to the

offices of CBI who would give them the drawings. Van der Walt testified that

theyarrived at the offices (he had never had previous contact with this firm)

where they requested the drawings, but there was a degree of awkwardness

whentheyarrived. No one was expecting them andit appeared that phonecalls

were being made by CBI staff to Mondito get clarity and eventually, after some

time had elapsed, they received the drawings.” These drawings are no longer

in Giuricich’s possession. It is therefore not possible to assess whether

Giuricich was given the drawings andif they were, which ones they were-— i.e.

3sRamchunder explained that Frederick is Frederick van Desemall a foreign engineer seconded to
Mondi Merebankatthat time who was responsible for the mechanical works of the project. He was not
howeverthe project manager. The project manager was Chris Chetty. Transcript page 166.
3*Transcript 24 and 25" November 2016 page 243.

13



[55]

[56]

[57]

[58]

ones prepared for Grinaker, or an earlier draft since CBI was Mondi’s regular

civil engineer.

Van der Walttestified that after receiving the drawings they immediately began

workonpricing the job. This task was performed by Van Wyk who although he

could have delegated othersto doit, did it himself.*°

Van der Walt described this exercise as a desk top price. What we understand

him to meanbythis term is a reasonably informed,butstill estimate of the final

price, which as heputit, may vary between3 to 10% ofthe final price eventually

quoted.*?

Whilst still performing this exercise Van der Walt testified that “... out of the

blue” he received a call from Alastair McNair. McNair said he had heard that

Giuricich was “pricing” the Mondi job. Van der Walt said Giuricich was

negotiating the job. McNair told him that Giuricich had no hope as Grinaker had

done every job for Mondiin the past. Grinaker he said wasstill on site working

on a job and had received “tender drawings’.According to Van der Walt he

could notbelieve that this fact had been concealed from Giuricich by Mondi and

he regarded this as unethical. He told this to McNair and put down the phone.

He then repeated whathad beensaid in the call to Van Wyk.” Van Wyk and he

discussed whether McNair might be lying or not. They cameto the conclusion

that as Grinaker had doneall the prior work at Mondi that he probably was not

lying. Given the size of Grinaker relative to Giuricich , what it could afford to

spend on preparing a tender and its past history with Mondi, he came to the

conclusion that there waslittle prospect of Giuricich succeeding.

The next day McNair called again. Van der Walt's testimony about the content

of this second call is confusing as he appearsto elide the content of the two

calls“ although he is confident that a second call with McNair took place. The

40 Transcript 24" and 25'" November 2016 page 245.
“| Transcript 24th and 25'" November 2016 page 246.
#2 Transcript 24" and 25t" November 2016 pages 252, and 254.
43 Transcript 24" and 25" November 2016 pages 247-248.
44 See 249 and 252 forinstance.
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[59]

[60]

[61]

[62]

[63]

[64]

[65]

gist of the second call seems to be McNair repeating to Van der Walt that

Giuricich would not get the job and that Mondi wasjust using Giuricich to get a

better price out of Grinaker.*®

After the second cali Van der Walt instructed Van Wyk not to do anyfurther

work on the bid as he was now convincedthat Grinaker would win the bid and

that this could result in Giuricich incurring costs of around R50 000 needlessly

on preparing a bid.

He then decided that Giuricich would withdraw from the project.‘

According to Van der Walt he told McNair in the second call that Giuricich would

not be putting in a tender.”

Van der Walt denied vehemently that he agreed to accept a coverprice from

McNairin either call. However he stated twice when asked by the Tribunalif he

wasoffered a coverprice that McNair was “... heading down that road”.

Asked to explain this he stated:

“What | mean by that is why should he phone me? So | think what he wanted

me to do wasto take a coverprice from him. | think so, but he — the (sic) what

other purpose would he have to phone me.”*

Later he explained that the reason that Grinaker wantedto offer a coverprice

was that it could be demonstrated to Mondithat its (Grinaker’s) price was

reasonable asit was lower than that of Giuricich.”

However Van der Walt then stated:

45 Transcript 24" and 25'" November 2016 page 249.
46 Transcript 24'" and 25" November 2016 page 263.
47 Transcript 24" and 25" November 2016 page 269.
8 Transcript 24t4 and 25" November 2016 page 271 and 273.
49 Transcript 24'" and 25'" November 2016 page 273.
5° Transcript 24' and 25's November 2016 page 281.
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[66]

[67]

[68]

[69]

[70]

[71]

“He did not offer me a cover price he could not’5'

The reasonfor this according to Van der Walt is that Grinaker would not have

had a price at that stage.

Giuricich had according to Van der Walt doneits desk top price at that stage.

Asked pertinently if he could have submitted this price to Mondi he said:

“Okayfirstly | cannot recall everputting in a price. If we did putin a price it would

have been our desktop analysis’>2

Laterin his testimony he is more emphatic:

“| did not submit a price, as far as |, my recollection is that we did not submit

any price whatsoever, no price.53

Van der Walt was asked about the email from Ramchunder and the

accompanying documents. He recalled receiving the document but according

to him he ignored it as it represented for him “... a very unsophisticated

employer from the perspective of building.”™

He expected that Mondi would send Giuricich another document. However he

doesnotstate that they ever did.

Van der Walt then proceeded to deny that he had contacted Poorter and that

he knew anythingofthe visit. According to him Poorter would have had nothing

to teach him about construction and he was quite sure that he could teach

Poorter a few things.* He testified that there would have been no need to

understand more about the project as they had beenfully briefed on it during

the site visit and they had been given the set of drawings.

51 Transcript 24th and 25th November 2016 page 274.
52 Transcript 24" and 25th November 2016 page 285.
53 Transcript 24" and 25" November 2016 page 291.
54 Transcript 24and 25" November 2016 page 296.
55 Transcript 24!" and 25t" November 2016 page 300.
56 Transcript 24th and 25th November 2016 page 304.
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Asked whether he had contacted Mondi to inform them that they were

withdrawing he said they had not. Thus on this version although Mondi had

invited them to enterinto a negotiated contractwith it he neverinformedit, ( nor

Frederick ) that they were no longer going to be involved. Nor on his evidence

wasthere any further contact from Mondi to ascertain if Giuricich was still

interested in doing the work. Asked by the Tribunal why he had not contacted

Mondi his answer was he was angry with them and “ ... when you're angry

sometimes you don’t act rationally and my attitude was don’t care about Mondi

don’t care abouttheir business, | don’t ever want to do business with Mondi, |

don't like the way they operate. | don't like their ethics.”3”

It is common cause that in April of 2008 Giuricich provided Grinaker, at the

latter's request, with a coverprice to tender on a project for another company

Unilever. Grinaker had at the last minute (Van der Walt says it was on the

morning that the tender was closing) phoned and asked for a coverprice asit

did not want the customerto think it was notinterested in doing the work andit

had not had the opportunity to finish its tender. Van der Walt felt flattered that

this large company wasasking for his help and he obliged.

Asked by the Tribunalif he saw anything wrong with providing coverprice Van

der Walt said “... Absolutely nothing wrongatall.”

Analysis of the evidence

[75]

[76]

The Commission,it is commoncause, bears the burdenin this case of showing

on a balanceof probabilities that (i) Giuricich requested or was offered a cover

price from Grinaker(ii) that someone in Grinaker submitted this cover price to

Giuricich. (iii) that Giuricich then submitted this cover price to Mondi.

MrMarolenfor Giuricich sought very eloquently to demolish the Commission's

casebyisolating each of these steps in turn and then examining the evidence

for each one and concluding it had not be proven. Thus the requestfor the cover

57 Transcript 24" and 25% November 2016 page 449.
58 Transcript 24" and 25'" November 2016 page 450.
59 Transcript 24" and 25" November 2016 page 450.
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price depended on accepting McNair’s vague evidence against the more

confident denial by Mr Van der Walt. Taking a careful look at McNair’s often

hesitant testimony in the transcript he argued that the only time the latter gave

a more confident answerwasin responseto a leading question from Mr Maputla

for the Commission.”

Then he argued that no one wasable to testify that Grinaker had provided a

coverprice to Giuricich. McNair did not do so - he presumes someoneelsedid.

Nor does the Commission have evidence of whether Giuricich did provide a

coverprice to Mondi.

Mr Marolen is of course correct in all these observations. Howeverit is not

correctto view the evidencein isolation in this way and to ignore the context in

which they occur, and then seek to refute each portion, without regard to what

precededit and succeededit.

The correct approachis to examine the Commission's caseholistically. Second,

given disputes of fact in relation to the oral testimony about events that took

place more than 8 years earlier, we place more weight on the documentary

evidence. Significantly this documentary evidence was broughtinto existence

in 2008i.e. at the relevant time when the contravention allegedly took place.Its

authenticity is not in dispute. This contemporaneous documentary evidence has

greater probative value than the oraltestimony of witnesses, who had to testify

to events that had occurred eight years earlier. Since the documents constituted

the most reliable source of evidence we approached the oral testimony by

asking which version was more consistent in accounting for what appears in the

documentary record.

Unusually in this case there is a dearth of documentation. We do not have the

tender documents, the drawings submitted, or any other correspondencethat

might be expected, beyondthosereferred to earlier. Thereis, at least in respect

® See Giuricich Heads of Argument page 45 paragraph 114 and Transcript 20 January 2017 page 498.
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of Mondi an explanation for this, which is common cause.* Mondi had stored

its tender documents from that period with a companycalled Metrofile, which

had had fire at its premises in 2013, during which documentation belonging

to Mondi had been destroyed. According to a letter from Mondi’s company

secretary thefirm “...has no electronic copies of the tender documents."®

The first document we analyse is the spreadsheet which Ramchunder

prepared. On the second page we find the respective prices which

Ramchundersays he entered from the source documents and which contain

prices purporting to be from Grinaker and Giuricich. Below the figures appear

the following comments:

“The contract should be placed on (sic) Grinaker LTA as (1) their initial offer

was lower than Giuricich Coastal Projects (2) Subsequent negotiation has

resulted in a further reduced bid”

The document is headed “Reel handling Optimisation"... “Civil Turn-Key

Contract Tender comparison"

The spreadsheetalthough prepared by Ramchunderof Mondiis consistent with

the oral testimony of McNair and Poorter in the following respects. There are

two prices one from Grinaker and one from Giuricich. The Giuricich price is

higher than that of Grinaker. This is consistent with the testimony of the

Grinaker witnesses. Indeedtheprice attributed to Giuricich is approximately 5%

higher than that of Grinaker. Recall that according to Ramchunder the

arithmetic is not perfect as the spreadsheet program roundsoff the numbers.If

someoneat Grinaker had added 5% to its quote and giventhis to Giuricich they

would have cometo this figure. Recall that Poorter mentioned that coverprices

In respect of Giuricich Van der Walt in his witness statement says Giuricich was no longer in
possession of the plans allegedly collected from CBI as it had movedoffices in 2011 and “... any
unnecessary documents would have been discarded, which was probably the fate of these plans”
Bundle B page 137 footnote 13.
See Bundle A page71, letter from P. A Laubscher to Morris Fuller Walden and Williams dated 17
March 2015.
®See Bundle C page 596.
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given to a rival might be higher, by 5% increments, than that of the firm seeking

to win the bid.

Whilst not too much weight can be put on this coincidenceit is anotherfeature

of the consistency between the Commission’s oral testimony and the

documents.

Howeverthe most important aspect of Ramchunder's testimony and whatis

perhaps the most important fact in this entire case as we go onto discuss,is

that Ramchunder says he prepared the spread sheet from source documents.

The source documents were the tenders submitted. He was not challenged on

this. If the source documents existed, then this is entirely consistent with the

Commission's case and closesthe gapsin its oral testimony, while at the same

time it is wholly destructive of Giuricich’s version, which cannot explain how a

source documentfrom it could have been given to Ramchunderorif there was

no source document how he hadgotthis figure in his spreadsheet.

The second feature of the spreadsheetis the observationin the note that there

had been a subsequent negotiation with Grinaker that had resulted in a further

reduced bid. The word ‘bid’ of course is more consistent with the language of

tendering than negotiations. However whatis of greater significance aboutthis

observation is that there was a “subsequent negotiation”. This is entirely

consistent with the Commission's version of events and again inconsistent with

that of Giuricich.

On the Commission’s version, because there was to be a subsequent

negotiation with Mondi, the interaction between Grinaker and Giuricich was not

limited to the exchange of a coverprice. It was because of the possibility of a

subsequent negotiation that the intervention from Poorter was required. The

spreadsheetconfirms that there was a subsequent negotiation. Whilst ex facie

this documentthis appears to have only taken place with Grinaker— presumably

because they had madethe lowestinitial offer and then had gonelowerstill — it

does suggest that a subsequent negotiation with tendering parties was

contemplated. This increases the probabilities that the episode involving
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Poorter happened. The rationale for Poorter’s visit to Giuricich was that he

needed to brief its team for the purpose of an anticipated subsequent

negotiation aboutprice.

The sub-heading to the spread sheet is also noteworthy. This states “Civil Turn-

key Contract Tender comparison." The Giuricich version is that the project was

not a tender nor wasthe contract a turnkey one. But this sub-heading suggests

the opposite? Giuricich’s version cannot account for this; the Commission’s

does.

The next contemporaneous documentwasalso written by Ramchunder.It is an

email dated 18 January 2008 addressed to Van der Walt with asits subject

“Mondi Group. Merebank Mill. Reel handling Project: Civil and structural

Consulting services Enquiry.” Sinceit is brief it can be quoted in full.

“Good day Rodney,

Please find attached, enquiry document for Golden Acre Building. This

documentshall be amendedto form the basis of a turn-key contract.

Please note that a formal enquiry documenthas not been prepared for the WIP

Store North and WIP Store South Upgrades, andcivil works necessary for the

MSB equipment. The terms and conditions and scope of works shall however

be similar to the Gold Ace (sic?) Enquiry. The extent of these works has been

clarified in our site meeting.

Pleasefeel free to contact me, should you have any concerns."“

Ramchunder's email supports the Commission's case on the two key aspects.

First it refers to an enquiry. This term, as Ramchundercorrectly suggested,is

more consistent with a bid process than a negotiated contract. But the matter

is brought beyond doubt when one examinesthefirst page of the document

wherethe followingis stated:

64 Bundle A page 72.
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“Mondi Business Paper, hereinafter referred to as the “Employer”, invites you,

hereinafter referred to as the “Engineering Consultant’, to submit a bid for the

following Contract Works as further detailed in the technical specifications

enclosed.

The Geotechnical Engineering (if required) Design Calculations and

Drawingsofa Building structure for Truck Loading and WIP Store Area at

Mondi Business Paper MerebankMill.

Completion of the Enquiry Document shall be in strict accordance with the

Enquiry and no deviations will be considered unless specifically recorded by

the Engineering Consultant in Annexure B, Qualifications of the Engineering

consultant. ®5

[91] In the documentitself appearsthefollowing under the heading Price Basis:

“Tender prices are to be submitted on a fixed price basis ....66

And

“Tender prices should not include Value Added Tax (VAT)’8”

[92] Other clauses also mention the word ‘tender’. For instance clause 7 warnsthat

incomplete tenders can lead to disqualification. Clause 8 makes clearthat there

are other tenderers. It states:

“The response to any query by any tenderer shall be sent to all tenderers."®8

[93] It also mentions that the persons whose attention the document had to be

addressed to were Ramchunder and Krish Chetty. No mention is made of

Frederick.

&5 Bundle A page 73.
56 Bundle A page 74.
§7 Bundle A page 74.
68 Bundle A page 75.
89 Bundle A page 75.
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The covering email and the attachment again support the Commission’s version

on the two keyfacts: that there was a call for bids to be submitted and that the

project was a turnkey contract.

Van der Walt was cross examined on these documents. His version wasfirst

that he could not recollect seeing them and then that he received them,butit

made no sense and so he did not botherto reply to it. The reason it made no

sense according to him was that a negotiated contract process wasin place

with Frederick. Second, the attachment wasfor a civil engineering tender and

not a construction contract. Hence its confusion. Van der Walt is correct that

the accompanying ‘Enquiry’ document which Giuricich was invited to fill in

appears to be directed to a civil engineering firm and not a construction firm.

However Ramchunderin the covering email explains this because he states:

“This documentshall be amendedto form the basis ofthe turnkeyproject.” Thus

understood in this light the documentis not inconsistent with the Commission’s

version. A turnkey project would comprise both a civil and a construction

component.

Howevereven if Van der Walt was surprised by the contents of this emailit is

strange that he did not contact Ramchunderto getclarity. Ramchunderinvites

a responsein his email. This wasafter all a potential R33 million contract. For

Giuricich this was a very large contract and an opportunity to establish a

relationship with a new customerof substance.It is unlikely that the email would

have been ignored. The morelikely scenario is that Van der Walt knew thatthis

was a tender and so the email came as no surprise and his version on this

aspect mustbe rejected.

The next curious aspect of this case is the disputed Poortervisit to Giuricich.

Poorter wascriticized by Mr Marolen because he could offer no documentary

proofofhis visit nor recall who had metwith him.

Howevernoneof thesecriticisms are sufficient to discount Poorter’s evidence.

First there is no reason for Poorter to have any documentary evidence. The visit

wasarranged by phonecalls. Second the fact that he could not rememberthe
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namesof people he had not previously met eight years later is also not a basis

to reject his evidence.

The better question to be askedisif for some reason Grinaker had fabricated a

version involving a coverbid, why it should add as gloss,the visit by Poorter.

First, it meant involving anotherindividual at Grinakerin a false version — clearly

a risk to both thefirm and the individual whoin any event no longer worksthere.

There is no reason why Poorter has any motive to fabricate this event. Second,

the visit was unusual. It would be a highly risky oneto inventif it was purefiction,

as the Giuricich version requires us to accept. On Giuricich’s version there can

be novisit by Poorter.It is entirely destructive to its case. Yet Poorter’s version

is consistent with the chain of events and is consistent with the spreadsheet’s

suggestion that there was a post tender negotiation with Grinaker.

Finally Poorter made a good impression as a witness. The most the cross

examination soughtto elicit was that the information he said he had imparted

to the Giuricich staff was information that they already knew ~ there was no

reasonfor him to comeandtell them this. However Poorter explained that what

was required was the kind of detail required to respond to enquiries at the

negotiation meeting should it happen. This meant knowledgeoftheprice build-

up for the project, something only someone familiar with having priced the

project in detail would know.It was, to quote McNair, part of the smoke and

mirrors required to disguise the fact of the cover bid.” The fact that Van der

Wait and Van Wyk may have attended a site meeting and even had accessto

a drawing from CBI, did not give them sufficient knowledgeto credibly respond

to queries in a negotiation. There are various levels of detail and whilst the

Giuricich staff had some knowledgeof the job, on Poorter’s evidenceit was not

microscopic enough for the purpose of a negotiation and hencehis input was

needed.

This criticism of Poorter’s evidence does not discredit his version.

70 Transcript 24 and 25 November 2016 page 40.
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Let us now examine which facts may be inconsistent with the Commission's

case. Thefirst is the presence of Frederick. The Commission has criticised

Giuricich for not calling Frederick as a witnessin this case.”: We do not need to

decide whetherthis criticism of Giuricich is valid. The version of Giuricich at

least up to a point is reasonably possibly true. Both Van Wyk and Van der Walt

give a plausible explanation as to how they were putinto contact with Frederick

and their two meetings with him. Although the Commission suggests that

Giuricich has beeninconsistent about how many meetings there were, between

their statements during anearlier interrogation conducted by Commission staff

in the courseof the investigation, and their testimony at the hearing, nothing

seem to turn on this.” What seemsplausible, is that Frederick, an outsider,

wanted to contact another construction firm to consider them for the work; a

project he had a vested interest in as the person responsible for the new

machinery. It may well be that at leastinitially that Giuricich were given the

impression by him that they were engagedin a negotiated contract. Thevisit to

CBI at his suggestion whilst strange is like the Poortervisit, too authentic to

refute. Ramchunder confirmed the existence of Frederick and confirmed that

he was responsible for placing the equipment in the building where the

construction was taking place.

Both Van Wyk and Van der Walt were consistentin their evidenceupthis point.

Does this mean that if this aspect of their evidence is accepted, the

Commission's version must be rejected? We do notbelieve so. It is entirely

plausible that Mondi for a period of time may have wanted to consider a

negotiated contract or that Frederick was on frolic of his own. Certainly we

know from Ramchunder’s evidencethat the nature of the project changed from

first a construction project with a separate bid for the civil engineering work, to

a turnkey project. Whilst Ramchunder never acknowledges that the

construction project was evernot going to be done on a tenderbasis, this may .

not have been what was conveyedto Giuricich, initially, by Frederick.

7 Transcript 24 and 25 November 2016 page 328-329.
72 Transcript 24 and 25 November 2016 page 382-383.
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It is also plausible that Frederick interceded with CBI to supply some drawings

to Van der Walt. Indeed Van der Walt's recollection of the awkwardnessofthis

visit suggests that the drawings weren't meantfor him but were given overonly

after someoneat Mondi had been contacted. Whetherthe drawings given over

were those commissioned by Grinaker or some earlier version we don’t know.

What mattersfor this case is whether the project at some stage becamesubject

to a bid and second,a turnkey project and that Van der Walt became aware of

this. The correspondence from Ramchunderto Van Der Walt makesit clearthat

at the very latest, by that date, 18th January 2008, he would have known both.

This meansthat evenif for a time Giuricich harboured undertheillusion, created

by Frederick, that the project was a negotiated contract that correspondence,

at the latest, would have dispelled thatillusion.

The probabilities are that the email preceded the call with McNair. McNair puts

the call close in time to the deadline submission date of 7 February.If the email

wasreceived on 18 January this makesit highly likely it was received some

time before the call. This makesit unlikely that Van der Walt, by then, would

have been surprised to hear that others might be bidding for the contract.

Thus evenif we are to accept the earlier version of events,astestified to by

Van der Walt and Van Wyk, at the crucial momentof the call with McNair, the

true facts were already known to Van der Walt from Ramchunder’s email viz.

that the Mondireel project was the subject of a bid process and not a negotiated

contract.

What of the phone call with McNair? We know three common causefacts.

Giuricich did not believe that it was price competitive with Grinaker. Second,

that if Giuricich was to put forward a tenderit would have entailed incurring a

major expense.Third, both firms testified that construction firms do not lightly

decline contracts from customers lest they are not offered workin the future by

that customer. This meansthat they bid for work evenif they are in no position

to perform it. These facts suggest thatit is probable that if Giuricich was offered

a coverprice at that momentin time it would have been a rational decision to

26



[110]

[111]

[112]

accept one. Van der Walt even conceded that the conversation with McNair

was “going down that road”. It seems odd if Grinaker wanted to encourage

Giuricich not to compete with it for the project that this offer would not have

been made. We knowaswediscusslater that the two firms exchanged a cover

price later that year in April.

Wedon't know onthesefacts if Giuricich sought or acceptedthe offer of cover

price as McNair was not certain of this. It may well be that McNair also

attempted to persuade Giuricich that Grinaker were likely to get the project.

Howeverthis does not affect the question of Giuricich’s liability. Whetherit

sought or was persuadedto accept a coverprice, section 4(1)(b)(iii) liability is

still established. Howeverthe issue of who the protagonist was maybe relevant

in relation to mitigation as we discusslater.

Giuricich’s defence thus rests on the credibility of Van der Walt's testimony.

Although Van Wyk wasled to back up his version he does not take the crucial

aspect of the case further. Van Wyk was not party to the conversations with

Grinakernoron his version did he overhear the conversation with Van der Walt.

Van der Walt's version then is crucial and must be evaluated from two aspects.

First, his overall credibility as a witness and secondly the plausibility of his

version.

Credibility of Van der Walt

[113] Van der Walt was a poor witness. Instead of answering questions directly he

embarked on lengthy and irrelevant digressions and questions had to be

repeated to get him to focus. His recount of the two conversations with McNair

is confusing andit is not entirely clear whenhis decision to walk away as he put

it was taken. In the answering affidavit to which he deposed there was mention

of only one conversation. It is highly probable, as McNairtestified, that there

were two conversations; thefirst to suggest that there should be an exchange

of a cover price and the secondto give the price. Van Der Walt appears to have

tailored his oral evidence to allow for two phonecalls, but his explanation of

their respective contents is confusing. The reason his evidence was confusing
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is because he had to denytheir true content — as per the version of McNair —

and in embellishing on the second call he elided the content of the two

conversations and became confused as to whenthe decision to “back off" had

been made after the first or the second call. On this again his version is

inconsistent.”

[114] The next criticism is that he put forward explanations that were never part of

the case made out in Giuricich’s answering affidavit, to which he deposed,or in

his witness statement. The most outrageous being a suggestion that people in

Mondi were involved in a conspiracy against their superiors so they could

ensure the contract with Grinaker was accepted.” This version was never put

to Ramchunderin cross examination and appears to have been an ad hoc idea

he cameup with whilst in the witness box to account for why a price purporting

to be from Giuricich appeared in Ramchunder’s spreadsheet.

[115] We find that we cannot rely on his testimony about the content of the

conversation with McNair and his disavowal of any discussion of the provision

of a coverprice.

Plausibility of Van der Walt’s evidence

(116] First we considerthe plausibility of Van der Walt’s version in termsofits internal

coherence and secondwetestits plausibility against the objective evidence.

[117] Van der Walt's version is inherently improbable. Van der Walt was challenged

several times as to why after receiving a call from McNair he (1) believed

McNair, his competitor, and who was not a man he knewparticularly well; and

(2) even if he believed him, why he did not take the issue up with Mondi given

that he had, on his version, established somesort of relationship with Frederick.

73 Comparethe version on page 354 of the transcript, where he states he agreed to back-off during the
course ofthe first call, with the version on page 368 ofthe transcript, where he states that during the
first phone call he told McNair that he was not backing off. The witness statement mentions only one
phonecall and does not make clear whether Van der Walt mentioned backing off although he told Van
Wyk to stop working on the costing after the call. From elsewherein the transcriptit appears that only
after the second call was Van der Walt convinced to back off, as in the second call McNair had
mentioned that Grinaker had obtained drawings (See transcript at 374 and 376).
7 Transcript 24 and 25 November 2016 page 389.
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At the very least if he had thought this was a negotiation and not a tender

process and he wastaken by surprise, he would have queried this given the

value of the contract.

Ramchunderoffered a plausible reason for why this could not have been a

negotiated process. He stated that a project valued at approximately R30 million

would normally have gone out by wayof tender otherwise the customer would

not have any idea of what the price should be.”

On Van der Walt's version there was no further contact with Mondi after the

calls — he just walked away. Yet this also does not seem plausible. If Mondi

were expecting him to comeup with a quote how would he explain his reticence

if they contacted him. Presumably if they wanted to test the quote of Grinaker

they would have — they had gone to the trouble of meeting with him on two

occasions and he concedes Ramchunder had sent documents to him.

Indeedit is more plausible, if he had got cold feet about tendering, he would

have taken a cover price from Grinaker. Then he would have achieved two

things — kept Mondi satisfied that Giuricich was still interested in being

considered for work and avoided any awkwardnessif he was asked by Mondi

why he hadn’t come back to them.

Second,the version is implausible when tested against the objective facts. Van

der Walt was not able to explain how a price purporting to come from Giuricich

got into Ramchunder’s spread sheetif he had not sentit. Here his version was

contradictory. For the mostpart hetestified that Giuricich did not submit a price.

He repeated this several times as did Van Wyk. At the sametime there was an

attempt to speculate howthis price might have got there. Thefirst was that the

price was a“... desk top price” as he putit. It was explained that a desktop price

was an estimate based on a quick calculation without going into greater detail.

Van Wyk, he testified, may have done oneat the stage of the telephonecall.

Van Wyk whotestified after Van der Walt and never submitted a prior witness

75 See transcript page 213. Although Ramchunderrefers to 30 bar he explains that by bar he means
millions. See page 213.
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statement backs this up. But neither could explain how the desk top price got

to Mondi. Further neither man mentioned this possibility in their extensive

interview with the Commission. Noteworthy the Commission does not appear

to have known about the existence of the price in Mondi’s records then.

Certainly the officials conducting the interrogation never mention it and from a

letter in the record from Mondiit appears the Commission only got to know this

after the interviews. The desktop price possibility —andit is never put any higher

than this by Van der Walt — is a post facto reconstruction to attempt to explain

why Mondihasa price in its records from Giuricich.

This inability to explain how a price from Giuricich was on the spread sheet

renders Giuricich’s version implausible. It is unable to account for the most

importantfact in this case. By contrast the Commission's version can.

Thus the evidence of Giuricich, whichis largely dependent on the testimony of

Van der Walt, falls to be rejected taking into account the unreliability of the

latter's testimony,its inherent plausibility and its inconsistency with the objective

facts.

Conclusion

[124]

[125]

The key objective fact in this case is the price in the Mondi spreadsheet

attributed to Giuricich. Its presence is evidence of a collusive outcome. Not

becausethe price itself has any inherent collusive quality to it. Rather, because

its presence cannot be sensibly explained by Giuricich but can by the

Commission. Once Giuricich had embarked on the defenceit did, it could not

rely solely on gaps in the chain of evidence to make out a defence. True, the

Commission could notfill all the gaps in the narrative through direct evidence.

Butit has led evidence of important stages, -the phonecall, the visit of Poorter

that followed and it has evidence of the price in Mondi’s records and an

invitation to bid contained in Ramchunder’s email.

The gapscanbefilled by the most obviousinferences being drawn. Some gaps

Giuricich hasfilled itself. Van der Wait testified to two telephone calls with
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Grinakeralthough McNair wasonly party to the one and had to presume the

other.

Oncethe outcome hasbeenestablished — the price in the Mondi spreadsheet

which Ramchundertestified hefilled in from the documents submitted, and its

consistency with the version offered — that it was higher than that of Grinaker —

the lackof any other explanation for its presence suggests thatit is reasonable

to infer that the facts speak for themselves.

The courts have long recognised that the facts can speak for themselves. In

Goliath, a medical negligence case, the court held that the presence of an

unexplained swabin a patient after an operation, was sufficient to ground a

case of negligence even though the actual evidence ofhowit got there could

not be established bytheplaintiff. The Court observed thefollowing:

“In that regardit is important to bearin mindthatin a civil caseit is not necessary

for a plaintiff to prove that the inference that she asks the court to draw is the

only reasonable inference, it suffices for her to convince the court that the

inference that she advocates is the most readily apparent and acceptable

inference from a numberof possible inferences (AA Onderlinge Assuransie-

Assosiasie Bok v De Beer 1982 (2) SA 603 (A); see also Cooper & another NNO

v Merchant Trade Finance Ltd 2000 (3) SA 1009 (SCA))." *

The explanation put forward by the Commission as to how the price purporting

to be that of Giuricich came to be in Mondi’s spread sheet is the mostreadily

apparent and acceptable inferencein this case. By contrast the version offered

by Giuricich in defencefails to account for what appears in the documentary

evidence. Furthermore its “walk away” version, an effort to account for the

contentofthe telephonecalls with Grinakeroverthe project,is far less probable

than the version offered by the Commission witnesses.

Finally, we take note of the fact that less than three months later — and this fact

is common cause — the same two firms were engaged in April 2008 in cover

7 Goliath v Memberof the Executive Council for Health, Eastern Cape (085/201 4) [2014] ZASCA 182;
2015 (2) SA 97 (SCA) (25 November 2014 paragraph 19.
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pricing — this time with Giuricich giving a cover price to Grinakerin respect of a

project for Unilever. This subsequent eventindicates a degree oftrust and past

co-operation between the parties. This fact is again more consistent with the

Commission's version on the Mondi project than with Giuricich’s. It seems

unlikely that if Grinaker had bullied Giuricich off the earlier project, it would have

comeatthe last minute looking for a favourfromits victim, and evenlesslikely,

given Giuricich’s alleged anger with what happened,that a personality as feisty

as Van der Walt would have obliged. It is more likely that if the one firm had

done the other a favour earlier, the other was happy to return it later. We find

therefore that the evidence establishes on a balance of probabilities that-

1. Mondiinvited three firmsto bid for the construction ofits Mondi Reel project;

2. Grinaker, a competitor of Giuricich, and a companythat wasalsoinvited to

bid, at some stagein the process,prior to the submission of the bids, provided

Giuricich with a coverprice; either at the former's suggestion orthelatter's

request; and

3. Giuricich having obtained this cover price providedit to Mondi who received

it and consideredit.

[130] In the circumstances Grinaker and Giuricich engaged in collusive tendering in

contravention of section 4(1)(b)(iii) of the Act.

Remedy

[131] We did not have a separate hearing on remedies but instead we asked both

parties to furnish us with written submissions on an appropriate remedy.

[132] The parties are far apart on a remedy. The Competition Commissionin addition

to a declaratory order seeks the imposition of an administrative penalty of R

8 695 646.48 whichis 8% of Giuricich’s turnover for the financial year ending

2015.

[133] Giuricich urges us not to impose any penalty or if we are inclined to do so, to

impose no more than a symbolic penalty. In lieu of a penalty or a harsher
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[134]

[135]

[136]

penalty, it recommendsthe imposition of an obligation on it to run a compliance

program.

Despite being so far apart on the quantum of an appropriate remedy the

Commission and Giuricich had much in common as to what the important

factors were to take into account.

Giventhat, it is not necessary for us to discuss the respective arguments in

detail, but wewill indicate only the instances where they diverged.

Weapproach the remedies analysis in three parts. First, we discuss what type

of remedy is appropriate, and since, as will be seen that we conclude that an

administrative penalty is appropriate, we then, in the second part, discuss what

methodology should be applied to calculating an administrative penalty. Finally,

we look at both the aggravating and mitigating facts in order to determine an

appropriate penalty.

Is a penalty appropriate?

[137]

[138]

Giuricich argued that we should not impose a penaltyon it or at worst, a purely

symbolic one. The Commission wasutterly opposedto this.

Wecannot agree with Giuricich’s approach. No other remedy suggested byit

is adequate. A compliance programis hardlylikely to be effectual given that the

contravention involved the most senior executive of the organisation, who even

up to the hearing date seemedto lack an appreciation of any wrong doing.”

The only proper remedy on these facts is an administrative penalty. Neither is

a symbolic one appropriate; it would not constitute an adequate deterrent.

What methodology should we apply to the penalty calculation?

[139] Whenassessingthe size of a penalty to be imposed, the Act makesit perfectly

clear that the penalty must be “appropriate.” The Competition Appeal Court has

7 Seetranscript 24" and 25'" November 2016 pages 450 — 452.
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[140]

[141]

observed that an appropriate penalty is one that takes into accountthe principle

of proportionality.” Although the Act sets out a ceiling on a penalty — it may not

exceed 10% ofthefirm’s turnover in the Republic in the precedingfinancial year

- each case must be decidedin thelight ofits factual matrix.

Thus whilst we have made use of a methodology adopted by the Tribunalin

past cases and another by the Commissionin its guidelines, we have done so

not to rigidly determine the final penalty, but to arrive at a range of possible

outcomes.The final outcome necessarily entails a fair measure of discretion by

the Tribunalto ensure that the penalty remains proportional to the harm caused

in the present case.

In most section 4(1)(b) cases recently, the Tribunal has applied the six step

approachset out in the Aveng case in calculating a penalty.” Wewill apply this

approachfirst:

Step One

Determine the affected turnoverin the relevant year ofassessment

In this case given that the rigged bid related to the Mondi Reel project and the

bid was awarded at R30 million after the final negotiation with Grinaker, we will

adopt that as the affected turnover even though this is reflective of Grinaker’s

not Giuricich's turnover.

Step 2

Calculation of the base amountbeingthat portion of the turnoverrelied upon

The approach to the percentage of the base turnover used to calculate the

penalty can vary andis discretionary,in this case the percentage should be set

at a low amount. We say this for several reasons. Firstly, the bid was

wonby Grinaker, not Giuricich. This meansthat the affected turnover is based

See Reinforcing Mesh and Another v Competition Commission and others (CAC Case
No.:119/120/CAC/May2013) at Paragraph 59 “In short, and as setoutin this court's jurisprudence, the
imposition ofpenalties entails a proportionality exercise.”

79 See Competition Commission v. Aveng(Africa) Limited t/a Steeledale, Reinforcing Mesh Solutions
(Pty) Ltd, Vulcania Reinforcing (Pty) Ltd and BRC MeshReinforcing (Pty) Ltd Case No.: 84/CR/Dec09
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[142]

on what Grinaker earned not Giuricich. Second, there is no evidence that

Giuricich received any paymentfor providing a cover price and thus there is no

evidencethat Giuricich benefited financially from the contravention. Third, there

wasonly evidence of one collusive bid. We explain later why we cannot take

into account the Unilever incident in this matter for the purpose of the

calculation of the penalty.

Wethus determine the base percentage at 3.5 % of R 30 235 000 which is

R 1 058 225.00.

Step 3

Where the contravention exceeds one year multiply the amount obtained in

Step 2 by the duration of the contravention

Since this was a once-off contravention there is no need to multiply for further

years of contravention.

Step 4

Roundingoff if this amount exceeds the cap providedfor in section 59(2)

It does not, so this step is not necessary.

Step 5

Consider factors in aggravation or mitigating that may lead to a discount or

premium on the amount reachedin Step 3.

Bid rigging is one of the most egregious competition contraventions as the

collusive outcomeis morelikely to be effective since the scope for cheating is

reduced and hencethe harm suffered is greater. In the present case Mondi only

had twobidsto consider. By providing a cover price which was higher than that

of Grinaker, Giuricich’s conduct ensured that Grinaker was able to charge a

price higher than it would have, had there been a proper competitive bidding

process. As the Commission points out had Giuricich simply declined to bid,

(which we have found it did not) as did Stefanutti, Mondi may well have

approached another firm to bid. Instead the rigged bid gave Mondi the

impression, incorrectly, that Grinaker's price was a product of competitive

bidding and hence should be accepted, since this was the lowest bid.
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[143] Thus although Giuricich did not secure the projectforitself, it was responsible

with Grinaker for harm to Mondi which had to pay a higherprice for the project

as a result.

Mitigating factors

[144]

[145]

[146]

[147]

The nature and gravity and extent of the contravention: The mostsignificant

mitigating factor is that Giuricich did not win the bid nor did it receive any

compensation for taking the cover price and hence did not profit from the

contravention. This factor has already been taken into account in Step 2 when

as explained the base amount wassetat 3.5%, whichis a significant reduction.

Wenowconsiderif there are any other mitigating factors not yet taken into

account in Step 2.Unlike in many other cover pricing cases we have had

experience of, the cover price in the present case did not constitute the final

price that Mondi had to pay. We know that Mondidid not acceptthe bid prices

submitted, but negotiated a lower price. Whilst this must be recognised as

constituting slight mitigation, it needs to be seen in perspective. The

negotiations concerned what discount Mondi could achieveoff the bid prices.If

this price was alreadyartificially high, because of the bid rigging, then this set

a higherceiling from which the discounted price was negotiatedoff, thanif there

had been nobid rigging.

It is not clear whethertheinitiative for the cover price came from Giuricich or

whetherit was persuaded to do so by Grinaker. We acceptthat at leastinitially

Giuricich had not intended to involve itself in bid rigging and had, due to the

representations of Frederick, believed, for a while at least, that there would be

a negotiated contract. It may well be thatthe initiative for the cover price came

from Grinaker and wegive Giuricich the benefit of the doubtonthis point as an

aspectof mitigation.

Loss or damage suffered: Mondi will have paid morefor the project but we do

not have any evidence asto the extent that Mondi paid a supra-competitive to

Grinaker. Given the sophistication of Mondi as a customer which regularly

engagesconstruction firms, we assumein Giuricich’s favour that the level of
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[148]

[149]

[150]

[151]

[152]

[153]

profitability was not that much higher than it would have been absentthe bid

rigging.

Extent of co-operation with the Commission. There is some dispute as to

whetherGiuricich has co-operated with the Commission. Onthis the two parties

were at variance. There was an attempt to negotiate a settlement but this fell

through. Weare reluctant to hold a failed settlement against a respondentfirm.

On the other hand Giuricich opposed the referral on the merits and put the

Commission to the trouble of prosecuting the matter. Considering both

arguments weregard this aspect as neutral. Neither side has made a casethat

the degreeof co-operation should constitute an aggravating or mitigating factor.

Level ofprofit derived: There is no evidence that Giuricich derived anyprofit

from the contravention. The firm that profited was Grinaker. This factor however

has also been taken into account in Step 2 as mentioned.

Other factors: Much of Giuricich’s representations concern the fact thatit is a

medium sized firm and until recently struggled to keep profitable.

In a supplementary witness statement submitted after the hearing on the merits,

Mr. Van der Walt alleged that Giuricich was in a precarious financial state.”

Giuricich he states suffered a period of financiai decline from 2009 to 2014 and

“... has only recently emerged from this decline albeit thatits financial position

remains precariousstill. “*

Van der Walt enclosed Giuricich’s annual audited financial statements for this

period which indicate that the firm suffered losses during all the years in this

period bar one, 2011, where the level of profit was nevertheless very low.

Howeverless convincing was the argumentthatits financial position remains

precariousatthis pointin timei.e.in the first quarteroffinancial year 2017 when

the statement was providedto us.

80 See supplementary witness statement of Mr Rodney Van der Walt undated section D2.
51 Ibid, paragraph 21.
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[155]

[156]

[157]

No financials were given for any period more recent than 2015 and evenif the

audited financials had not been completed for 2016, at least management

accounts could have been furnished. Mr. Van der Walt also submitted board

minutesfor the period 2010 to 2015. Certainly a reading of these board minutes

up till at least mid- 2015, reflects the gloomy financial prospectsof the firm at

the time. He also states that senior managers were required to give sureties to

the bank and this documentationis also disclosed.

However again more current information was not supplied. The last board

minute submitted is dated 29 May 2015. We have not been provided with

anything more current. Significantly in this minute the following commentis

recorded under the heading State of Economy/ Prognosis: Verbal discussion

“Contrary to most of the business analysts reporting that the economy

continues to struggle, we find ourselves having secured a large number of

projects on a negotiated basis andthis augers well for a complete recovery of

our business which has been struggling since 2009.’82

This statementis consistent with oral evidence of Mr. Van der Walt during the

hearing on the merits. As the Commission pointed out, Van der Walt during his

testimony had boasted aboutthe significant projects that his firm was presently

engagedin. ® Van der Walt mentions he is doing a projectfor a client valued at

R350 million which he stated wasthe “...the biggestfridge in Africa." He also

mentioned several other engagements which he described as “... major

projects”.

Thusalthoughthere is evidence that Giuricich for a period from 2009 until 2014

was experiencing financialdifficulties, no documentary evidence has been

presented to suggest that is still the current position. The comments in the

minutes and Van der Walt's testimony, which are the only more contemporary

82 See Minutesof Directors meeting dated 29 May 2015, page 243 supplementary witness statement
bundle
83 See transcripts page 221-222 and Commission's Penalty Written Submissions paragraphs 40 -41.
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[159]

[160]

evidence we have since that period, suggest that the firm's position has

improved and can no longer be described as “precarious”.

Nevertheless we are not without sympathy for the firm. If Giuricich’s

circumstances have only recently become more favourable, then its cash flow,

rather than its overall ability to pay, is morelikely to be the problem. We have

taken this into account by staggering the period over which the penalty is

required to be paid.

Giuricich also submitted that it had spent a considerable amount on paying for

its defence in this case. That may be so, but that cannot be regarded as a

mitigating factor. By choosing to defend the matter Giuricich voluntarily

assumedthisrisk.

Wasthere a repeat offence? We knowthat Giuricich admitted to coverpricing

in relation to the Unilever project in a consent agreement with the Commission

which was approvedby the Tribunal on 03 December 2014 and for whichit paid

a penalty of R149 429.31. However although the settlement preceded the

conclusion of the present matterit related to an event that occurred after (in

April 2008) the event that gave rise toliability in the present matter (circa

February 2008). For that reason it would be unfair on these facts to regard the

offence that occurredfirst as a repeat offence. This factoris therefore not taken

into account as an aggravating factor. We consider for the purpose of this

decision that Giuricich had not prior to Feb 2008 contravened the Act. We have

also decided that in determining proportionality we should have regard to

Giuricich’s 2008 annual turnoveras this is when the contravention occurred, not

the 2015 turnover, which as noted is higher, and the one the Commission had

regard to.
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[164]

Note that this does not mean weignore the provisions of section 59(2) of the

Act which sets a ceiling for a penalty to not exceed 10% of the firm’s annual

turnoverin the “...preceding financial year’. ™

In this case the preceding financial year would be 2015. This represents the

permissible ceiling for the penalty. Howeverthere is nothing in the Act which

prevents the Tribunal from having regard to the turnoverof the firm in the year

of the contravention, particularly when the contravention is not ongoing, but a

once-off event as we havetofind in this case. Whilst such an exercise might

not be requiredin every caseit is a proper approachto applying the principle of

proportionality.

Conclusion: On balance the mitigating factors exceed the aggravating factors

although they are not compelling. We have discounted the amount of

R1 058 225.00 reached in Step 4 to R900000. This is a reduction of

approximately 15%.

This amountis less than 10% of the annual turnoverin the “preceding financial

year’, whichis the year ending 2015, and thus does not exceed the permissible

ceiling for penalties set out in the Act.*° Nor is this amount disproportionate

having regard to the approach the Commission has taken in its own

Guidelines.The approachtaken thereis to provide for penalty at 2% for a firm

that settles in what is termed phase 2.i.e not in response to aninitial invitation

to settle but only later. Given that Giuricich did not settle with the Commission,

but contested the merits, not merely the penalty, a premium of 1% would be

appropriate, thus both approaches — the Aveng and the Commission's

guidelines, yield a similar outcome — a penalty that approximates to 3% of the

affected turnoverin the year of the contravention.

54 See section 59(2) of the Act which states: “An administrative penalty imposed in terms of sub-section
(1) may not exceed 10% ofthe firm's annual turnover in the Republic and its exports from the Republic
during the firm's precedingfinancial year.”
85 Its thus not necessary to have regard to Step 6 of the Aveng methodology whichprovides for rounding
off if the amount reachedat the end of Step 5 exceeds the 10% annual turnovercap.
86 See the Commission's “Guidelines for the Determination of Administrative Penalties for Prohibited
Practices 2014”
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ORDER

(1]  Giuricich and Grinaker are found to have contravened section 4(1)(b)(iii) of the

Act.”

[2] Giuricich is ordered to pay an administrative penalty of R 900 000. This amount

mustbe paid in two equal instalments. Thefirst within three months of the date

of this order and the secondinstalment three months thereafter.

[3] Np order is madeasto costs.

22 May 2017

Mr. Norman Manoim DATE

 

Ms Yasmin Carrim and Prof. Imraan Valodia concurring

Tribunal Case Managers: Karissa Moothoo Padayachie and Busisiwe Masina

For the Commission: Advocate K.K Maputla instructed by Ndobela Lamola

Inc.

For the First Respondent: Advocate T.L Marolen instructed by Morris Fuller

WilliamsInc.

87 Note in the Notice of Motion the Commission seeks the declaratory relief against the respondents.
Grinaker, althoughcited as a respondent, did not opposethis.
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